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“In all criminal prosecutions, the accused shall enjoy the right… to be 
confronted with the witnesses against him….”1 

The Confrontation Clause of the United States Constitution is one of 
many procedural rights given to criminal defendants.2 It guarantees to every 
person tried for a crime the right to be confronted with the witnesses against 
him.3 Ideal confrontation requires the prosecution’s witnesses to testify in 
court, under oath, subject to cross-examination, and in view of the jury.4 
These safeguards provide confidence that the government’s testimony is as 
reliable as possible. Sometimes, however, a witness is unable to appear at 
trial due to illness or death; sometimes a witness is too psychologically 
fragile to testify in court.  May testimony from witnesses like these be 
introduced against a criminal defendant absent a face-to-face, physical 
confrontation and still comply with the Confrontation Clause? 

In Maryland v. Craig, the Supreme Court allowed a child sexual assault 
victim to testify remotely, via live one-way video conference.5 The court 
reasoned that it is both acceptable and within the bounds of the Constitution 
to dispense with face-to-face confrontation when it is necessary to further an 
important public policy and when other tests guarantee the testimony’s 
reliability.6  Since Craig, the constitutionality of live remote testimony has 
been extended to witnesses in a variety of situations where public policy 
warrants dispensing with traditional face-to-face confrontation.7 Adult 
witnesses who are too elderly or ill to travel, those who cannot be brought 
to the country to testify, and those who are too mentally vulnerable to testify 
have been allowed to utilize two-way video testimony.8 In these situations a 
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6 Id.  
7 See People v. Burton, 219 Mich. App. 278 (1996); see also State ex rel. Montgomery v. Kemp, 
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preliminary hearing is held to determine if 1) remote testimony is necessary 
and 2) if the evidence is reliable.9  

Several jurisdictions have already decided that adult victims of sexual 
crimes should also be offered the opportunity to testify via live, two-way 
closed-circuit television.  For reasons similar to those the Court offered in 
Craig to allow remote testimony from child sex crime victims, remote 
testimony by adult sex crimes victims is justified where necessary to 
promote the psychological well-being of the witness. These individuals are 
particularly vulnerable, suffering at a high rate from post-traumatic stress 
disorder, major depression, and suicidal ideation. Furthermore, testimony 
via live, two-way, closed-circuit television does not make the trial unfair to 
the defendant and it enhances fairness to the victim. 

This note explores the Confrontation Clause as it applies to the use of 
two-way closed-circuit television to present the testimony of adult victims 
of sex crimes. Part I of this note explores the recent history of the 
Confrontation Clause, setting out the basic doctrine and principles. Part II 
discusses the landmark Craig case, which upheld a statute allowing remote 
testimony by a child victim of sexual abuse. Part III explains the 
circumstances under which the holding of Craig has already expanded to 
child witnesses and adult witnesses in a variety of criminal cases. Finally, 
Part IV explains why expanding Craig to adult victims of sexual assault is 
desirable. Courts or legislatures in several states have already done so, 
recognizing these witnesses’ vulnerability and the risks of forcing them 
witnesses to testify live in court. This note argues that extending Craig as 
these states have done makes sense because 1) there is an important public 
policy interest in prosecuting perpetrators and 2) it is important to protect 
victims of sexual assault, regardless of age. 

I. THE CONFRONTATION CLAUSE: HISTORY, REQUIREMENTS, AND 
PREFERENCES 

A. Requirements and Benefits  

Through the Bill of Rights, criminal defendants are afforded many 
procedural rights. One of these is the right to confront the witnesses 
presented against them.10 This right, found in the Confrontation Clause, 
applies only in criminal cases where the prosecution seeks to put testimonial 
statements before the trier of fact.11 Statements are testimonial when there is 
a reasonable expectation by the person giving the statement that it will be 
used in a prosecution setting, or more simply in a criminal trial.12 

                                                                                                                     
9 United States v. Yates, 438 F.3d 1307 (11th Cir. 2006).  
10 U.S. CONST. amend. VI.  
11 Id.; see also Crawford v. Washington, 541 U.S. 36 (2004). 
12 Crawford, 541 U.S. at 51; As opposed to statements made to disinterested third parties where the 
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The Confrontation Clause also provides benefit by testing the reliability 
of testimonial evidence used to prove guilt.13 Because the prosecution bears 
the burden of proving the crimes charged beyond a reasonable doubt14 and 
the defendant’s liberty is on the line, ensuring reliability of trial evidence is 
of utmost importance. Confrontation does this in three ways: 1) by requiring 
the witness to be placed under oath prior to giving testimony, 2) by 
permitting the accused to cross-examine the witness to expose infirmities in 
the testimony, and 3) by permitting the finder of fact to observe the witness’ 
demeanor while he or she testifies.15  

These protections, however, are not absolute. For one, cross-
examination is only permissible, it is not required.16 Further, testimonial 
hearsay can be used against the accused, absent confrontation, in situations 
where the declarant is truly unavailable and opposing counsel had the 
opportunity to cross-examine at an earlier time.17 In this situation, the current 
finder of fact will be unable to judge the demeanor of the witness because 
he or she would have testified at an earlier time. 

In most situations, however, the witness will be called into court to 
testify, it is in this situation that the evidentiary benefits of confrontation can 
be seen. When the witness is testifying in court, the Confrontation Clause 
enhances reliability by requiring the witness to take an oath to tell the truth 
upon penalty of perjury.18 The seriousness of telling the truth on the stand is 
expressed through the threat of a criminal charge if the witness lies, thus 
deterring untruthfulness.19  

Permitting defense counsel to cross-examine the testifying witness 
enhances reliability because it allows counsel to expose any infirmities, like 
forgetfulness, confusion, or evasion, that could cause the witness to give 
untrustworthy or inaccurate evidence.20 In California v. Green, the Supreme 
Court of the United States allowed the admission of a witness’s prior 

                                                                                                                     
declarant has no expectation that the statement will be used in a prosecution; see also Ohio v. Clark, 576 
U.S. 1 (2015).  

13 Craig, 497 U.S. at 845 (“The central concern of the Confrontation Clause is to ensure the 
reliability of the evidence against a criminal defendant by subjecting it to rigorous testing in the context 
of an adversary proceeding before the trier of fact.”). 

14 Id. 
15 California v. Green, 399 U.S. 149 (1970). 
16 U.S. CONST. amend. VI.  
17 Id. at 51, 54. 
18 Jessica Brooks, Two-Way Video Testimony and the Confrontation Clause: Protecting Vulnerable 

Victims after Crawford, 8 STAN. J. C.R. & C.L. 183, 192 (2012).  
19 Robert C. Sorenson, The Effectiveness of the Oath to Obtain a Witness’ True Personal Opinion, 

47 J. OF CRIM. L. AND CRIMINOLOGY 284, 285-286 (1956); see also Joseph N. Sacca, Criminal 
Procedure—The Constitutionality of Testimony by Closed-Circuit Television in Criminal Prosecutions—
Commonwealth v. Ludwig, 594 A.2D 281 (Pa.1991), 65 TEMP. L. REV. 699, 710 (1992) (“A witness at 
trial is required to testify under oath. Some courts equate the oath with all of the trappings of a courtroom, 
such as the judge, jury, and flags, which can instill in a witness respect for the court and the truth”). 

20 Green, 399 U.S. at 158.   
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statements.21 The witness contradicted himself on the stand, and the 
prosecution sought to enter excerpts from his preliminary hearing testimony 
to  explain the inconsistency with the testimony offered in court.22 The 
defense objected on the grounds that because the witness was not cross-
examined at the time he made the prior statements, allowing them into 
evidence violated Green’s Confrontation Clause rights.23 The Court 
disagreed, reasoning that when witnesses are currently available at trial to 
be cross-examined, testimony is reliable enough to satisfy the Confrontation 
Clause.24 Crawford v. Washington, put heavy emphasis on cross-
examination, more or less making it the sine qua non of confrontation.25 
Here, the Supreme Court dealt with a prior statement of a witness 
unavailable to testify at trial.26 The Court held that admitting a pretrial 
statement of a woman unavailable to testify at trial violated the accused’s 
Confrontation Clause rights, but only because of the lack of an opportunity 
for cross-examination.27 The woman made her statement to the police in the 
course of an interrogation and the court found it testimonial in nature, thus 
invoking the Confrontation Clause protections.28 

Lastly, providing the finder of fact the ability to observe the witness’s 
demeanor enhances reliability because fact-finders who can see the witness 
testify are better able to decide, by observing the witness’s face and body 
language and by listening to the witness’s tone of voice, if the witness is 
telling the truth.29  

B. Face-to-Face Confrontation: A Long-Standing Preference  

The courts have long preferred physical, face-to-face confrontation, 
though the Confrontation Clause does not mandate it.30 This preference 
grows from the belief that such confrontation provides the witness with a 
certain level of “benign intimidation” which encourages recollection, truth, 
and communication.31 The underlying logic is that it is easier to make false 

                                                                                                                     
21 Id. at 151–52. 
22 Id. 
23 Id. 
24 Id. at 158.  
25Crawford, 541 U.S. at 36. 
26 Id.  
27 Id. at 38.  
28 Id. at 52 (Finding that “Statements taken by police officers in the course of interrogation are also 

testimonial under even a narrow standard.”). 
29 Jeremy A. Blumenthal, A Wipe of the Hands, A Lick of the Lips: The Validity of Demeanor 

Evidence in Assessing Witness Credibility, 72 NEB. L. REV. 1158 (1993); see also Sacca, supra note 19, 
at 712 (Regarding demeanor evidence, “[t]his nonverbal communication is essential, because in 
communicating, people rely to a great extent on nonverbal cues”). 

30 See Ohio v. Roberts, 448 U.S. 56, 63 (1980).  
31 Maria H. Bainor, The Constitutionality of the Use of Two-Way Closed-Circuit Television to Take 

Testimony of Child Victim of Sex Crimes, 53 FORDHAM L. REV. 995, 1008 (1985).  
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accusations about someone behind his back than to do it in his presence.32 If 
that is so, then testifying in the defendant’s physical presence will deter 
witnesses from making false accusations, thus enhancing the reliability of 
their testimony.  

In Coy v. Iowa, the Supreme Court analyzed the preference for physical, 
face-to-face confrontation. The Court held that the use of a screen placed 
between the testifying victims and the defendant violated the defendant’s 
Confrontation Clause rights.33 The Court read a right to physical face-to-face 
confrontation into the Confrontation Clause and then found that the use of a 
protective screen blocking the view between the defendant and the victims 
violated the Confrontation Clause.34 The Supreme Court soon recognized, 
though, that this is only a preference, not a requirement.35 

II. WHO CAN CONSTITUTIONALLY TESTIFY FROM A REMOTE 
LOCATION? 

A. Allowing Remote Testimony: Maryland v. Craig 

Along similar lines to Coy, in Maryland v. Craig the Supreme Court 
heard arguments on a case that allowed a child witness to testify from outside 
the courtroom and the defendant’s presence, using a live-stream to project 
her testimony into the courtroom.36 The prosecutor intended to call a six-
year-old child abuse victim as a witness at trial. Due to the serious emotional 
distress that testifying in the defendant’s presence would cause the child, the 
government sought to invoke a state statute allowing the victim to testify 
from outside of the courtroom, via one-way closed-circuit television.37 The 
statute required that the witness, the prosecutor, and the defense attorney 
withdraw to a separate room for the examination while the judge, the jury, 
and the defendant remained in the courtroom.38 The judge, the jury, and the 
defendant in the courtroom would be able to see and hear the witness, and 
the defendant would stay in electronic communication with his or her 
counsel.39 The testifying witness, however, would be unable to see or hear 
anyone in the courtroom.  

The defendant claimed that allowing the taking of testimony in this 
manner would violate his Confrontation Clause rights.40 The Supreme Court 
disagreed, holding that the witness’s inability to see him while testifying did 

                                                                                                                     
32 Id. at 1011. 
33 Coy v. Iowa, 487 U.S. 1012 (1988).  
34Id. at 1017. 
35Craig, 497 U.S. at 849.  
36 Id. at 836. 
37 Id. at 843. 
38 Id. at 840.  
39 Id. at 842. 
40 Id. 
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not violate his right to confront her. The Court found that forcing the witness 
to testify in court would result in emotional distress so severe that she would 
not be able to communicate effectively.41 This, coupled with the important 
and recognized public policy interest in protecting victims of child abuse, 
led the Court to permit the witness to testify via closed-circuit television.42   

Remote testimony, under the specific conditions in Craig, satisfies the 
central purpose of the Confrontation Clause: to ensure testimonial reliability 
through oath, cross-examination, and demeanor evidence.43 Craig set out a 
two-part test to ensure compliance with the Confrontation Clause without 
physical, face-to-face confrontation.  The Court ruled that it is constitutional 
to dispense with direct confrontation when the testimony is sufficiently 
reliable and when there is a case-specific finding of the need for remote 
testimony in order to promote an important public policy.44  

To test reliability, the Court required: (1) taking the testimony under 
oath, (2) allowing for cross-examination by opposing counsel, and (3) taking 
the testimony in full view of the fact finders so that they may make use of 
demeanor evidence.45 Craig met the first prong, reliability, because the 
remote testimony satisfied all three indicia of reliability:  testimony under 
oath, opportunity to cross-examine, and the judge, jury, and defendant’s 
ability to see her testify and judge her demeanor.46 Contrast this to Coy 
where the defendant had his view  of the witness entirely for the 
examination’s duration.47 In Coy, the defendant’s inability to see the witness 
hindered his ability to exercise his right to confront witnesses and defend 
himself. While physical, face-to-face confrontation provides the most 
effective means of guaranteeing reliability, when the other three Green 
components are met, as they were in Craig, the court can rest assured that 
the testimony is as reliable as it would have been had the witness testified in 
the courtroom.48  

Craig met the second prong (the need to dispense with face-to-face 
testimony in order to further public policy) for two reasons: the thought of 
testifying in open court would have caused this young witness serious 
emotional distress; and if witnesses are traumatized, they will not want to 
testify, and if they do not want to testify, then attackers may go unpunished.49 
About 1 in 10 children will be sexually abused before their 18th birthday, 
yet less than two in five victims disclose their abuse.50 Given these statistics, 
                                                                                                                     

41 Craig, 497 U.S. at 842. 
42 Id. at 852. 
43 Id. at 845. 
44 Brooks, supra note 18, at 199. 
45 Craig, 497 U.S. at 837. 
46 Id.  
47 Coy, 487 U.S. at 1012. 
48 Craig, 497 U.S. at 850.  
49 Id. at 860. 
50Child Sexual Abuse Statistics, DARKNESS TO LIGHT, http://www.d2l.org/wp-content/uploads/2017 
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assuring that the victim feels safe coming forward to tell his or her story in 
court is a necessity. Instances of child abuse typically occur in private, such 
that the child and the alleged abuser are the only ones who can testify about 
it.51 Subsequently, the court very rarely has third party testimony.  
Furthermore, physical evidence may not be obtainable because injuries may 
have already healed by the time the abuse is reported.52 The victim’s 
testimony is therefore crucial. 

The trauma of forcing the child witness to recount the abuse in the 
alleged abuser’s presence may render the child “functionally incompetent” 
as a witness.53 The adversarial setting has actually been found to discourage 
truthfulness amongst children. One study indicated that correct 
identification occurs only half as often when the victim is face-to-face with 
the alleged abuser as it does when the victim is not in the alleged abuser’s 
physical presence.54 In Craig, an expert witness testified that the six-year-
old witness would not be able to communicate if she were made to testify in 
the defendant’s presence.55 Without her testimony, the prosecution’s case 
would have been substantially compromised. Therefore, Craig satisfied the 
second prong of the test, and court deemed the use of live, one-way closed-
circuit television testimony constitutional.  

B. Why Craig Made the Correct Decision 

Given that sex crimes often have few witnesses beyond the attacked and 
the attacker, allowing for testimony via closed-circuit television may result 
in more witnesses being comfortable with and agreeing to testifying. Sex 
crimes are unique in that there are often no witnesses other than the victim 
and the accused.56 The accused has the right to refuse to testify and cannot 
be compelled to do so57; therefore, the victim’s testimony is crucial. Without 
it, the chances of successful prosecution drop. In these sorts of situations, 
the prosecutor has three options: she can forego calling the witness 
altogether; she can rely on prior statements if the prosecutor can convince 
the judge that the witness is truly unavailable and that the statements are 
non-testimonial,58or, if the statements are testimonial, that the defendant had 
an opportunity to cross-examine the witness; or she can call the witness and 
hope that the witness can answer the questions and not be too traumatized 

                                                                                                                     
/01/all_statistics_20150619.pdf (last visited Mar. 31, 2019).  

51 U.S. CONST. amend. V (Self Incrimination Clause).  
52 Brian L. Schwalb, Child Abuse Trials and the Confrontation of Traumatized Witnesses: Defining 

Confrontation to Protect both Children and Defendants, 26 HARV. C.R.-C.L. L. REV. 185, 186 (1991). 
53 Id. at 187. 
54 Id. at 191. 
55 Craig, 497 U.S. at 836.  
56 Bainor, supra note 31, at 1000. 
57 U.S. CONST. amend. V. (Self-Incrimination Clause).   
58 Ohio v. Clark, 576 U.S. 1 (2015) (Discussing the emergency exception to testimonial statements). 
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by the situation. None of those options are ideal. Craig, however, recognized 
a fourth alternative: remote testimony. Remote testimony allows the witness 
to be placed under oath, gives the defense the opportunity to cross-examine, 
and gives the finder of fact an opportunity to observe the witness as he or 
she testifies.  

This is far better for the defendant than the alternative of introducing the 
witness’s prior statement, even if that statement was subjected to cross-
examination when made. 59 For one, the defense’s strategy may have 
changed since the earlier proceeding, so the defense attorney may wish to 
cross-examine the witness now on matters not touched upon previously. 
Further, current finders of fact will not be able to judge the demeanor of a 
witness whom they never have the chance to see. In contrast, when the 
witness testifies via closed circuit television, the finders of fact can watch 
the testimony and evaluate the witness’s demeanor. Craig recognized the 
importance of protecting witnesses from traumatization and protecting the 
defendant’s Confrontation Clause rights and implemented a rule that allows 
for protection of both of those interests.60  

III. THE RESPONSE TO CRAIG: NATIONWIDE EXTENSIONS 

Both Congress and most state legislatures and most courts have adopted 
the holding in Craig as the basis for codifying the right of child victims of 
certain crimes to testify remotely.  

A. Federal Law  

In 2001 Congress enacted a statute based on a modified version of the 
holding of Craig.61 The statute provides two alternatives to live, in-court 
testimony for children under the age of eighteen who are victims of a crime 
of physical abuse, sexual abuse, or exploitation or who are witnesses to a 
crime committed against another person.62 The two alternatives are live, 
two-way closed circuit television and videotaped depositions.63  

An attorney (either for the Government or the child) or a guardian ad 
litem may move the court to order that the child witness testify via live, two-
way closed circuit television.64 The court will make an order if it finds that 
the child is unable to testify in the defendant’s presence due to fear, 
substantial likelihood of emotional trauma, mental or other infirmities, or 
wrongful conduct by the defendant or his counsel.65 The court may question 

                                                                                                                     
59 See FED. R. EVID. 801.  
60 Craig, 497 U.S. at 836. 
61 18 U.S.C. § 3509 (2001).  
62 Id. 
63 Id.  
64 Id.  
65 Id.  
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the minor in chambers or elsewhere to determine the child’s ability to testify 
in court.66 Similarly, the attorney for the Government, the attorney for the 
child, a guardian ad litem, or the parent of the child may move for a court 
order allowing the child’s testimony to be taken by videotaped deposition.67 
Before allowing a videotaped deposition, the court must make a preliminary 
finding that the child is unable to testify.68 The statute also lays out exactly 
who is and is not allowed in the room during the taking of the testimony.69 

In 2017, the Second Circuit Court of Appeals upheld this statute in U.S. 
v. Graham.70 In this sex trafficking case, the district court judge allowed the 
seventeen year old victim to testify remotely after reviewing a psychiatric 
report confirming that the witness would be unable to communicate 
reasonably due to mental trauma if forced to testify in front of her attacker.71 
The defendant appealed, claiming that a simple claim that the victim felt 
nervous, uncomfortable, and fearful did not meet the necessity requirement 
of Craig.72 The court disagreed and affirmed the trial court’s decision to 
allow the victim to testify remotely because of her apprehension of testifying 
in front of the defendant.73  

B. State Law  

Almost every state has enacted a law similar to the federal counterpart 
allowing remote testimony in particular instances. Some states statutes are 
more restrictive than federal law; others are broader. 

Two states that have codified more restrictive statutes are Washington 
and Connecticut.  

In Washington, the prosecutor must move for a child under fourteen to 
testify via live, one-way closed circuit television.74 This statute is applicable 
to physical abuse, sexual abuse, trafficking, and violent offenses either 
committed against the child or witnessed by the child.75 The court must find 
by substantial evidence that the defendant’s presence would cause the child 
to suffer serious emotional or mental distress that will prevent the child from 
being able to reasonably communicate at trial.76 State v. Foster confirmed 

                                                                                                                     
66 Id.   
67 18 U.S.C. § 3509 (2001). 
68 Id.  
69 Id. 
70 United States v. Graham, 707 Fed. Appx. 23 (2d Cir. 2017). 
71 Id. at 28. 
72 Id.  
73 Id. (Affirming use of closed-circuit television testimony through examination of a psychiatric 

report confirming that the witness would suffer trauma so severe that she would not be able to reasonably 
communicate).  

74 WASH. REV. CODE ANN. § 9A.44.150 (West 2013). 
75 Id.  
76 Id.  
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this statute’s constitutionality.77 In this child abuse case, the Supreme Court 
of Washington held, similarly to Craig, that the right to confront witnesses 
“face to face” is not absolute and may be limited when necessary to further 
an important state interest and procedures are used that adequately ensure 
the reliability of the remote testimony.78  

In Connecticut, only children under the age of twelve who are victims 
of sexual assault, assault, or child abuse may benefit from the remote 
testimony option.79 Either party’s attorney may move for this, and remote 
testimony will be allowed only upon a showing: 

 
[b]y clear and convincing evidence, that the child would be 
so intimidated, or otherwise inhibited, by the physical 
presence of the defendant that a compelling need exists to 
take the testimony of the child outside the physical presence 
of the defendant in order to insure the reliability of such 
testimony.80  

 
The Connecticut Supreme Court in State v. Snook affirmed the 

constitutionality of this statute.81 In this child sexual assault case, the court 
upheld the use of videotaped testimony upon a finding by clear and 
convincing evidence that allowing remote testimony would be necessary to 
maintain the victim’s well-being.82 

On the other end of the spectrum are states like Iowa and Massachusetts, 
which have adopted rules more relaxed than the federal requirements. In 
Iowa, the court may order that the testimony of a minor (someone under the 
age of eighteen) be taken outside the defendant’s physical presence via 
closed circuit television upon a specific finding that such measures are 
necessary to protect the minor from trauma.83 The Iowa Court of Appeals in 
State v. Hicks upheld this statute.84 On motion to have the victim testify 
remotely via closed circuit television, the State offered evidence from a 
clinical social worker that the victim would likely regress in therapy due to 
the trauma of testifying in front of the defendant and that the defendant’s 
presence during the testimony would render the victim unable to 
communicate.85 The court agreed, affirming using closed circuit television 
to deliver testimony under these circumstances.86 In Massachusetts a victim 
                                                                                                                     

77 State v. Foster, 957 P.2d 712 (Wash. 1998).  
78 Id. at 714. 
79 CONN. GEN. STAT. § 54-86g (1990).  
80 Id. 
81 State v. Snook, 555 A.2d 390 (Conn. 1989).  
82 Id. at 394. 
83 IOWA CODE § 915.38 (2013).  
84 State v. Hicks, 913 N.W.2d 628 (Table) (Iowa Ct. App., 2018).  
85 Id. 
86 Id. 
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or witness of sexual abuse, physical abuse, or other named crimes under the 
age of fifteen may use a “suitable alternative procedure” for the taking of 
testimony if the court finds by a preponderance of the evidence that the 
witness is likely to suffer psychological or emotional trauma as a result of 
testifying in open court or in the defendant’s presence.87 Although 
Massachusetts courts have not yet ruled on the statute’s constitutionality, the 
state has allowed the videotaped testimony of child victims of sexual abuse 
on several occasions.88 

IV. EXTENDING CRAIG TO ADULTS 

A. Current Extensions  

Craig held that criminal defendants’ right to confrontation sometimes 
needs to bend to accommodate the demands of public policy – in that case, 
the need to obtain testimony from child sex abuse victims and to avoid 
further traumatizing those victims by forcing them to testify in open court in 
the presence of their alleged abusers.89 Following Craig, federal and state 
courts have identified several additional public policies important enough to 
allow for remote testimony by adults.90  

For example, in United States v. Gigante, the Second Circuit Court of 
Appeals held that the preference for face-to-face confrontation must yield to 
protect the public policy interest in safeguarding victims who are too ill to 
travel.91 Almost a decade later, the Fourth Circuit upheld the use of remote 
testimony deemed necessary to a prosecution involving the protection of the 
nation and its citizens from international terrorist attacks.92 Finally, a federal 
district court in the state of Washington allowed remote testimony in a 
prosecution for international drug smuggling.93 Under all three of these 
policies, the witnesses were subject to the three traditional testimonial 
safeguards (oath, cross-examination, and demeanor evidence), so that the 
courts could be assured of the testimony’s reliability. 

                                                                                                                     
87 MASS. GEN. LAWS ch. 278, § 16D (2012).  
88 Commonwealth v. Amirault, 677 N.E.2d 652 (Mass. 1997); see also Commonwealth v. Tufts, 

542 N.E.2d 586 (Mass. 1989).  
89 See Craig, 497 U.S. at 836 (Holding that protecting child victims of sexual abuse was a public 

policy important enough to outweigh the defendant’s preference for a face-to-face confrontation).  
90 See United States v. Gigante, 166 F.3d 75 (2d Cir. 1999); see also United States v. Abu Ali, 528 

F. 3d 210 (4th Cir. 2008); see also United States v. Rosenau, 870 F. Supp. 2d 1109 (W.D. Wash. 2012).  
91 Gigante, 166 F.3d at 75 (Allowing a fatally ill witness to testify remotely via two-way closed-

circuit television); see also United States v. Benson, 79 Fed. Appx. 813 (6th Cir. 2003) (Allowing an 
elderly and ill woman, too sick to travel, to testify via live two-way video conference).  

92 Abu Ali, 528 F.3d at 210 (Allowing witnesses in a terrorism trial to testify remotely from Riyadh 
via live two-way closed-circuit television, while the defendant remained in America).  

93 Rosenau, 870 F. Supp. 2d at 1109 (Allowing the remote testimony of witnesses to a drug 
smuggling case, holding that this better preserves the defendant’s confrontation clause rights as opposed 
to a Rule 15 deposition). 
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Most recently, in 2011, a state court in Ohio extended Craig to allow 
intimidated witnesses in a murder trial to testify via two-way, closed-circuit 
television.94 The court in State v. Johnson reasoned that, under Craig, 
prosecuting murderers is an important public policy and allowing the 
intimidated witnesses to testify remotely ensured that they would in fact 
testify, because without their testimony the case would have been seriously 
compromised.95  

The Eleventh Circuit Court of Appeals in particular has decided to limit 
Craig’s expansion so that physical confrontation can be dispensed with only 
after a finding in a preliminary hearing that it is truly necessary that the 
testimony is taken remotely and that the testimony is sufficiently reliable.96 
In United States v. Yates, the government claimed it was necessary to use 
live, two-way video to take the testimony of two witnesses in Australia due 
to the witnesses’ unwillingness to travel to the United States.97 In this case, 
the court held neither an evidentiary hearing nor found a showing of an 
important public policy.98 Simply expediting a case, convenience, and 
unwillingness of the witness to travel are not enough to satisfy this test and 
allow for remote testimony.99 Yates thus limited the use of remote testimony 
so that it does not become a commonplace alternative to live, in-court 
testimony. These holdings show that the courts must undertake a balancing 
test when the prosecution seeks to allow a witness to testify remotely.100 The 
defendant and his right to confrontation rest on one side of the scale; the 
interests of the government and the public, on the other. Both the defendant’s 
and the government’s interests are important, but one side must outweigh 
the other. Craig identified one governmental interest sufficient to outweigh 
the defendant’s right to direct confrontation – not discouraging child sex 
abuse victims from testifying [and not re-traumatizing them].101 Since Craig, 
lower federal and state courts have expanded the list of governmental 
interests that override the defendant’s right to live, face-to-face 
confrontation to include elderly and ill witnesses, witnesses in cases of 
national security – and, in some jurisdictions, adult witnesses of sex 
                                                                                                                     

94 State v. Johnson, 958 N.E.2d 977 (Ohio App. 1 Dist. 2011).  
95 Id. at 989.   
96 United States v. Yates, 438 F.3d 1307 (11th  Cir. 2006) (Allowed only when there is (1) an 

evidentiary hearing and (2) find: (a) that the denial of physical, face-to-face confrontation at trial is 
necessary to further an important public policy and (b) that the testimony’s reliability is otherwise 
assured.); see also United States v. Carter, 907 F.3d 1199 (9th Cir. 2018) (holding that the right to face-
to-face confrontation is not absolute. Inability to travel due to pregnancy does not create a necessity for 
remote testimony). 

97 Yates, 438 F.3d at 1310. 
98 Id.  
99 Rosenau, 870 F. Supp. 2d at 1113 (citing Yates, 438 F.3d at 1316–17).  
100 Sacca, supra note 19, at 712 (“Alternatively, the court could have utilized an interest-balancing 

approach. Both the federal and Pennsylvania courts have viewed the right to confrontation as 
fundamental. This right, however, can be subrogated to significant competing public policy interests”). 

101 Craig, 497 U.S. at 836.  
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crimes.102  The next section(s) of this note discusses the admissibility of 
remote testimony by this last category of witnesses.   

B. Another Class of Witnesses Worthy of Protection: Extending Craig to 
Adult Victims of Sexual Crimes 

Protecting children victims of sex crimes,103 protecting the ill and 
elderly,104,and prosecuting terrorists105 have all been deemed to justify 
modified confrontation via closed-circuit television testimony, without 
violating the defendant’s Confrontation Clause rights.106 Protecting adult 
victims of sexual assault and encouraging prosecution of attackers is an 
important public policy also worthy of that option. Several jurisdictions have 
already permitted remote testimony by these witnesses.107 These courts and 
legislatures have been correct to extend Craig to this class of victims because 
these witnesses, like child victims, are particularly vulnerable.108 Further, 
empirical studies have demonstrated that testimony via live videoconference 
has little to no detrimental effect on the defendant’s Confrontation Clause 
rights.109 

1. Jurisdictions Allowing Adult Victims of Sex Crimes to Testify 
Remotely  

Several jurisdictions have already recognized the importance of both 
protecting adult victims of sexual assault and domestic violence and 
prosecuting alleged attackers and have responded by extending the holding 
in Craig.110 In Michigan, People v. Burton extended the holding of Craig to 
an adult victim of physical and sexual abuse.111 In this case the defendant 
had brutally attacked his adult victim, knocking her unconscious, beating 
her, stabbing her in the breast repeatedly with a fork, raping her, and ripping 
her eye from its socket.112 At trial, the victim requested to testify via closed-
circuit testimony after she found it too difficult to testify in the courtroom.113 
In an evidentiary hearing, the witness made it clear that a combination of the 
jury pressure, the media coverage, and her fear of the defendant rendered her 

                                                                                                                     
102 Gigante, 166 F.3d 75; see also infra notes 111, 117, 121. 
103 Craig, 497 U.S. at 836. 
104 Gigante, 166 F.3d. 75.  
105 Abu Ali, 528 F. 3d.   
106 U.S. CONST. amend. VI.  
107 Infra section IV.B.1.  
108 Infra section IV.B.2.  
109 Infra section IV.C.  
110 Infra notes 111, 117, 121.  
111 People v. Burton, 556 N.W.2d 201 (Mich. App. 1996).  
112 Id. at 202–03. 
113 Id. at 204. 
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unable to testify.114 The court noted that although this particular victim 
suffered from various mental and emotional disabilities as a consequence of 
the attacks, the heinous circumstances of this case alone were enough to 
frighten even a completely healthy and mentally stable individual.115 The 
physical and mental well-being of the victim and the need to obtain her 
testimony were found to be sufficiently important so as to limit the 
defendant’s right to face his accuser in open court.116  

In Arizona, the Court of Appeals addressed this issue in State ex rel. 
Montgomery v. Kemp, a trial for the kidnapping, assault, and rape of a 
twenty-year-old woman.117 The victim suffered from “major depressive 
disorder” with psychotic features, exacerbated by the post-traumatic stress 
disorder (PTSD) she developed after her rape, as well as non-epileptic 
seizures and other medical problems.118 The court applied the Craig test,119, 
finding that allowing the victim to testify via two-way videoconferencing 
would not violate the defendant’s Confrontation Clause rights because it was 
necessary to protect the victim and secure her testimony.120 

The Family Court for Bronx County New York addressed the issue of 
two-way video testimony in the case of R.T. v. Maria O.121 Although this 
case concerns a child neglect proceeding and not a criminal case, the 
witness, now an adult, had been sexually abused by the respondent as a 
minor.122 Her attorney explained the victim’s hesitancy to testify and argued 
that if she were made to testify in the same room as the defendant, she would 
suffer potentially significant psychological trauma.123 The court found the 
witness “sufficiently vulnerable to justify testimony by CCTV” and allowed 
her to testify that way.124 

These cases allowing adult victims and adult witnesses of sexual abuse 
and domestic violence to testify via closed circuit testimony are 
supplemented by two state statutory provisions. In 2017, the New Jersey 
Legislature enacted a statute allowing a victim or witness, regardless of age, 
to testify via closed circuit television in prosecutions for a rape or other listed 
sexual offense or crime involving domestic violence125 if, on motion and 
after having a hearing in camera, the judge decides by clear and convincing 
                                                                                                                     

114 Id. 
115 Id. at 205. 
116 Id. at 206. 
117 See State ex rel. Montgomery v. Kemp, 371 P.3d 660 (Ariz. 2016).  
118 Id. at 661.  
119 Craig, 497 U.S. at 850 (“State must show that (1) the detail of face-to-face confrontation is 

necessary to further an important public policy; (2) the reliability of the testimony is otherwise assured; 
and (3) there is a case specific showing of necessity for the accommodation.”). 

120 Kemp, 371 P.3d at 666.  
121 In re R.T. (Maria O.), 53 N.Y.S.3d 889 (N.Y. Fam. Ct. 2017).  
122 Id. at 891. 
123 Id. at 892. 
124 Id. at 896. 
125 See id. 
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evidence that there is a substantial likelihood that the victim or witness 
would suffer severe emotional distress upon being made to testify in front of 
the spectators, defendant, jury, or any combination of them.126 No courts 
have yet ruled on the statute’s constitutionality.  

Similarly, in 2015, Delaware enacted a statute allowing victims, 
regardless of age, to testify via secured video connection provided certain 
criteria are met.127 The individual must be a victim of sexual assault or 
domestic violence and the judge must determine that the victim would suffer 
serious emotional distress such that they cannot reasonably communicate for 
videoconference testimony to be allowed.128 Like New Jersey’s law, this 
statute has yet to be contested in court. 

2. Vulnerability of Adult Sex Crime Victims: Health Issues 

Protecting victims of sex crimes is an important public policy concern 
regardless of the age of the victim.129  Sexual assault crimes are some of the 
most underreported crimes in the United States.130 A study by the Rape, 
Abuse, and Incest National Network (RAINN) found that out of every 1,000 
sexual assaults only 310 are reported to the police.131  That same study found 
that of those polled who chose not to report, 20% listed fear of retaliation as 
a reason for not reporting.132 And only six out of every thousand reported 
sexual assaults leads to the conviction and incarceration of the perpetrator.133 
Two fears faced by women that impact their decision to testify are fear of 
the legal system and fear of appearing in court.134  The basis for these fears 
is in part due to the inherently intimate nature of sexual assault allegations 
and the pain and embarrassment that can accompany upon public 
disclosure.135 While the intimate nature of the crime cannot be avoided or 
changed by allowing the victim to testify outside the defendant’s presence 
and away from the public nature of a courtroom may alleviate some of the 
embarrassment. 

                                                                                                                     
126 Id. at 896.  
127 DEL. CODE ANN. tit. 11, § 3514 (2015). 
128 See id.  
129 Carolyn W. Kenniston, You May Now “Call” Your Next Witness: Allowing Adult Rape Victims 

to Testify Via Two-Way Video Conferencing Systems, 16 J. HIGH TECH. L. 96, 113 (2015).  
130 Lisa Hamilton Thielmeyer, Beyond Maryland v. Craig: Can and Should Adult Rape Victims be 

Permitted to Testify by Closed-Circuit Television? 67 IND. L. J. 797, 810 (1992).  
131 The Criminal Justice System: Statistics, RAINN, https://www.rainn.org/statistics/criminal-

justice-system (last visited Mar. 31, 2019). 
132 Id.  
133 Id. 
134 Thielmeyer, supra note 130, at 810. 
135 Id. at 811. (“For the victim, the criminal justice system can be ‘torturous, vexing, embarrassing, 

and uncertain’. The experience of publicly testifying about the rape and facing the rapist in court can add 
to the already devastating emotion effect of the attack.”). 
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Victims of sexual assault and domestic violence are prone to a barrage 
of continuing mental health issues that far outlast the physical pain.136 One 
of these issues is post-traumatic stress disorder (PTSD), a disorder which 
develops after witnessing or experiencing a traumatic event.137 Symptoms of 
PTSD include unpleasant intrusive thoughts, resisting talking about what 
happened, and negative thoughts and feelings.138 Generally, symptoms 
appear in the first three months after the event, but they may last for months 
or years.139 A study by the National Violence Against Women Prevention 
Research Center found that almost one-third of all sex crime victims 
developed PTSD at some point after their attack.140 Sex crimes victims were 
over six times more likely to develop PTSD than women who were not 
victims of sex crimes.141  Victims who suffer from PTSD often experience 
flashbacks which could leave them feeling helpless and unable to discern 
flashback from reality.142 

Certain stressful situations, like coming face to face with an attacker, 
may trigger these painful flashbacks. The Diagnostic and Statistical Manual 
of Mental Disorders (“DSM-V”) identifies four criteria for understanding 
and diagnosing PTSD and under criterion B, exposing a victim to her 
attacker may cause distressing memories, flashbacks, and psychological 
distress.143 Requiring a victim suffering from PTSD to testify in the 
defendant’s presence would potentially trigger these symptoms. Under 
criterion C, the victim will avoid places, people, and feelings that cause him 
or her to remember their attack.144 Forcing a victim to testify before his or 
her attacker, may lead to hesitation when it comes to opening up and 
answering questions about the attack.  

Victims of sexual assault are also at increased risk of suffering from 
major depression.145 Major depressive disorder is a mood disorder which 
affects how one feels, thinks, and handles daily activities.146  Symptoms 
include the inability to sleep, loss of appetite, persistent sad, anxious, or 
empty mood, and decreased interest in hobbies and activities.147 While 

                                                                                                                     
136  See infra notes 137, 145, 152.  
137 Ranna Parekh & Felix Torres, What is Post Traumatic Stress Disorder?, AM. PSYCHIATRIC 

ASS’N (Jan. 2017), https://www.psychiatry.org/patients-families/ptsd/what-is-ptsd. 
138 Id. 
139 Id. 
140 Dean G. Kilpatrick, The Mental Health Impact of Rape, NAT’L VIOLENCE AGAINST WOMEN 

PREVENTION RESEARCH CTR., https://mainweb-v.musc.edu/vawprevention/research/mentalimpact.html, 
(last visited Mar. 31, 2019). 

141 Id. 
142 Kenniston, supra note 129, at 104. 
143 Id. 
144 Id.  
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146 Depression, NAT’L INST. OF MENTAL HEALTH, https://www.nimh.nih.gov/health/topics/ 
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anyone can develop depression, trauma raises the chances that someone will 
suffer from it.148 The statistics are similar to those for PTSD; women who 
have been victims of sex crimes suffer from major depression at much higher 
levels.149 Thirty percent of sex crime victims suffered from at least one major 
depressive episode after their attack, compared to ten percent of women who 
had not been  a victim.150 Major depression also leads to heightened risk of 
suicide: Sex crime victims were thirteen times more likely than non-crime 
victims to attempt suicide.151 Stress and major depressive disorder are 
intertwined, and stressful events can cause worsened symptoms. Removing 
the victim from stressful situations, such as testifying in front of his or her 
attacker, will likely lessen the harmful effects of major depressive disorder.  

Sex crime victims suffer even further though through what is known as 
“rape trauma syndrome.”152 This syndrome, unique to victims of sexual 
assault, causes a two-phase effect.153 In the first phase, which occurs 
immediately after the assault, the victim suffers from a variety of 
emotions.154 Physically, victims can experience muscle tension, sleeping 
disorders, and fatigue among other things.155 The second phase brings with 
it phobias, including sexual fears, and nightmares.156 A poll of sexual assault 
victims revealed fear of offender retaliation, anxiety, and depression as 
consistently cited side effects of the attack they experienced.157 

Protecting the well-being of victims of sex crimes, regardless of age, and 
prosecuting sexually violent individuals are both important public policies. 
Removing the victims from the physical presence of their attackers by 
allowing them to testify via closed-circuit television can help not only shield 
them from developing PTSD, major depressive disorder, and rape trauma 
syndrome but it can lessen any aggravation of already present symptoms. 

C. Use of Two-Way CCTV Creates Minimal Negative Effects on the    
Defendant 

As explained above, the Confrontation Clause enhances testimonial 
reliability in three ways: 1) placing the witness under oath and the penalty 
of perjury, 2) subjecting the witness to cross-examination for exposure of 
testimonial infirmities, and 3) allowing the finder of fact to observe the 
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witness’ demeanor.158 Remote testimony does not jeopardize the defendant’s 
right to have witnesses testify under oath or the defendant’s right to cross-
examine the witness. It is unclear what affect remote testimony has on 
demeanor evidence, but evidence shows that jurors’ ability to detect true 
from false testimony is not affected by the manner in which the witness 
testifies.159  

A juror may view a witness begin to perspire during questioning, for 
instance, and equate that with deception or untrustworthiness, regardless of 
whether the witness is giving truthful testimony.160 The behavioral cues that 
juries use to determine true from false correlate more with judgments of truth 
or lie rather than legitimate truth or lie.161 If observing demeanor does not 
help jurors differentiate true from false testimony, then it follows observing 
it via closed-circuit television as opposed to live in person is not likely to 
impair those judgments much.162  

A study of mock jurors’ judgments of the credibility of child witnesses 
found no significant differences between the perceived credibility of live 
children witnesses as opposed to videotaped children witnesses.163  The 
researchers pointed out that, holding testimonial content constant, mode of 
presentation (whether live or by closed circuit video) did not significantly 
affect credibility judgments. Since testifying in front of the alleged attacker 
may render vulnerable witnesses functionally uncommunicative, not 
allowing remote testimony may well lead to fewer witnesses testifying and 
for those that do testify, they may be perceived to be less honest than they 
really are.164 

Fairness to the defendant, a concern in all trials, is not compromised by 
allowing remote testimony. The study discussed above showed that the jury 
did not think that testimony via closed-circuit television impacted fairness 
to the defendant in either way, nor did they experience significantly different 
emotional responses towards the defendant or the complainant.165 In yet 
another study, empathy with the complainant and empathy with the accused 
did not vary significantly depending on whether the witness testified live or 
via closed-circuit television.166  

                                                                                                                     
158 See Green, 399 U.S. at 149. 
159 Blumenthal, supra note 29, at 72.   
160 Id. 
161 Id. (Watching the witness give testimony as opposed to just listening to it or reading written 
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Jury deliberations are also shown to be more or less unaffected by the 
manner in which testimony is presented.167 An English study set up a mock 
trial in which an individual accused of raping his ex-girlfriend put forth a 
consent defense.168 In this study, juries viewed both direct- and cross- 
examinations in a variety of variations: live in person, via live-link video, 
and with the use of a protective screen between the witness and the 
defendant.169 The method by which testimony was delivered was not 
mentioned in their deliberations.170 No evidence suggested that the manner 
of presenting the testimony had any bearing on how the individual jurors 
decided the case.171 

D. Protecting Crime Victims 

Crime victims are afforded rights, including the right to be reasonably 
protected from their alleged assailant.172 The data discussed above shows 
that protecting sex crime victims goes beyond incarcerating the attacker pre 
and during trial; it involves shielding the victim from their attacker in 
court.173  

Sexual assault victims are at high risk for developing PTSD.174 “The 
lifetime prevalence of PTSD for women who have been sexually assaulted 
is 50%. Moreover, sexual assault is the most frequent cause of PTSD in 
women, with one study reporting that 94% of women experienced PTSD 
symptoms during the first two weeks after an assault.” When a sexual assault 
survivor is made to recount the events of their attack they may suffer from 
additional psychological distress, physiological reactions, or dissociative 
reactions.175     

While victims may suffer these symptoms regardless, participating in a 
criminal trial causes trauma in a unique way for sexual assault victims: they 
must face the person who attacked them in close quarters, they must discuss 
the assault in detail, and they must publicly discuss private, sexual 
information.176 These traumas could cause an individual to not want to 
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testify, and while prosecuting a sexual assault case without the victim’s 
testimony is possible, it is difficult.177 By allowing victims to testify 
remotely, the courts can give victims a more shielded and private 
environment to testify in while still making sure the jury is seeing the 
testimony in live-time and the defense is afforded an opportunity to cross-
examine fully. 

E. Limits on Extension  

The burden of proof in a criminal case, beyond a reasonable doubt, is 
deliberately set high. To prove guilt, the fact finder must use only reliable 
evidence, and the Confrontation Clause provides a safeguard against 
unreliable evidence.178 Craig extends the spectrum of permissible 
“confrontation,” but not without limits. The criteria that the Court 
established for allowing children to testify via closed-circuit television 
should apply to adults as well.179 Both the 9th and the 11th Circuit Courts of 
Appeals have decided to limit Craig’s expansion so that dispensing with 
physical confrontation happens only after a preliminary hearing to show 
both the necessity for remote testimony and the testimony’s reliability.180 
The Eleventh Circuit, in particular, held that before dispensing with face-to-
face confrontation, the court must: “(1) hold an evidentiary hearing and (2) 
find: (a) that the denial of physical, face-to-face confrontation at trial is 
necessary to further an important public policy and (b) that the testimony’s 
reliability is otherwise assured.”181 This places a necessary limit on who can 
testify remotely via video conference to prevent abuse of the right. 

Permitting remote testimony must be decided on a case-by-case, fact-
intensive basis. Not every sex crime victim will benefit from testifying 
outside the presence of his or her alleged attacker. Moreover, not every sex 
crime victim will want to testify outside the presence of his or her alleged 
attacker. It is important that the courts analyze the facts, hold a preliminary 
hearing, and allow remote testimony only for the witnesses who genuinely 
need it.  
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178 See generally U.S. CONST. amend. VI.  
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V. CONCLUSION 

The Confrontation Clause provides criminal defendants with the right to 
confront witnesses against them and guarantees the reliability of testimonial 
evidence used at trial through oath, cross-examination, and demeanor 
evidence.182  Like other constitutional provisions, its contours have changed 
over time, in part in order to recognize the competing claims of public 
policy. Maryland v. Craig allowed child witnesses to testify via live, two-
way videoconference when it is both necessary to the well-being of the 
witness and in furtherance of important public interests.183 The courts have 
since extended Craig to allow other classes of witnesses to testify 
remotely.184 Recently, courts have begun to allow adult victims of sex crimes 
to testify via closed-circuit television due to the particularly heinous 
character of the crime and the effects that testifying in court in front of the 
alleged assailant would have on the victim.185 Allowing remote testimony in 
these circumstances, subject to the requirements of Craig,186 protects both 
the victim’s well-being and the defendant’s Confrontation Clause rights. 
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