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Is “Medical Marijuana” An Idea Whose Time Has
Come—And Gone?

MARK A R. KLEIMAN'
The discussion of “medical marijuana” tends to conflate two questions:

* Does cannabis have therapeutic utility?
* Is “marijuana” — the flowers and leaves of the cannabis plant —
a medicine?

The answer to the question of medical utility is “Yes.” There turn out to be
two sets—at least—of receptors to which cannabinoid molecules bind, and
which are not affected by any currently approved non-cannabinoid
pharmaceutical drugs.' Tt is almost inconceivable that modulating one or
both of these receptor systems is never therapeutic. Synthetic delta-9
tetrahydrocannabinol (THC), under the trade-name Marinol,” is already an
approved drug in the U.S. as well as some other jurisdictions. Sativex, a
plant extract containing multiple cannabinoids (notably THC and
cannabidiol, or CBD) is an approved drug in other countries.” It would be
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absurd to grant medical utility to the chemicals but deny it to the plant
from which the chemicals are derived, though that absurdity has not
deterred various officials from adopting it. “This is not medicine,” said
Barry McCaffrey, the director of the Office of Nation Drug Control Policy
under President Bill Clinton in response to claims that cannabis may have
medicinal value: “this is a Cheech and Chong show.”

On the other hand, if a “medicine” is defined as a material that a
physician can prescribe to a patient with reasonable confidence as to its
composition and likely effects, then “marijuana” does not name a
“medicine.” Different strains of the plant, and different parts of a given
plant, vary widely in their composition, and even if we restrict our
attention to the two best-known active molecules in the plant—THC and
CBD—their actions are distinct and, to some extent, opposed to each
other.’

Marijuana is smoked, vaporized, and swallowed (in foods or liquids),
and the bioavailability of its active molecules varies enormously across and
within modes of administration.® A physician would never tell a patient,
“Take some sort of antibiotic for that infection.” Instead, she would write
a prescription for, e.g., “100 mg. of amoxicillin by mouth four times a day
for seven days.” In the absence of standardized products or means of
administration, the therapeutic utility of cannabis does not, by itself,
suffice to make it a medicine in the sense in which levothyroxine or aspirin
are medicines.

However, the preferences of contemporary Western medical practice
for single molecular entities over whole plant material and for swallowing
over inhalation are facts of medical anthropology and regulatory practice,
not biology. THC is known to have risks, some of which are buffered by
other chemicals in whole cannabis.” Indeed, the increasing THC content
and decreasing CBD content of the widely consumed strains of cannabis
are often cited as reasons to be more concerned about cannabis use today
than might have been justified by the experience of two or three decades
ago.8 But that simply emphasizes the fundamental silliness of a legal
regime that categorizes a substance as a medicine only if it is 100% pure
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THC.

Whole cannabis, or extracts of whole cannabis, including multiple
active molecules might be developed into medicines (as has already
happened with Sativex) by standardizing material, dosage, and route of
administration and going through the new-drug-approval process.” But
that process is expensive and time-consuming, even when the prejudices
and institutional interests generated by eighty years of prohibition are not
in play, and there is no strong reason to think that the cannabinoid
preparations that make it through that process first will be more medically
valuable than those that make it through more slowly, or not at all.

That constitutes the case for “medical marijuana”: patients are
suffering now; the regulatory process is long, expensive, and uncertain;
there is some evidence of utility even in the absence of pharmaceutical-
level quality controls; the side-effect profile is acceptable, with zero risk of
a fatal unintentional overdose.'® Allowing for medical use of an otherwise-
banned drug that has not passed through the usual drug-approval process is
no doubt a regulatory kludge, but it is arguably the “least-bad” of the
politically and operationally available options.

If that approach is adopted, processes need to be established both for
determining which patients are eligible to receive the drug (in the face of
strong demand from those without medical need who want the drug for
their own non-medical use or for profitable resale) and for producing and
distributing cannabis flowers and leaves, cannabis extracts, or cannabis-
infused edible or potable products to be used medically."" Tight controls
risk denying access to people with genuine need; loose controls, as in
California, can convert “medical marijuana” into a back-door approach to
virtual legalization of the drug for any use.”” To some advocates, that
outcome is an unwanted side effect; to others, it is the whole point of the
exercise from the beginning. In the words of Dennis Peron, “A/l marijuana
use is medical.”"?

“Medical marijuana” was also, from the viewpoint of advocates of
complete cannabis legalization, a means of conducting the debate on the
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ground most favorable to their cause.

But now, with public support for full legalization now well past the
50% mark and still rising,'"* the argument about availability for medical use
would appear to be obsolescent, if not already obsolete. A state now
considering making cannabis available for medical use needs to ask how
long it will be before that question is subsumed by the larger question of
full legalization. = Once cannabis is available without a medical
recommendation, the need for maintaining a system for providing those
recommendations, or a separate “medical” supply chain, is hard to see,
especially if regulations on commercial production and sale impose testing
and labeling requirements more stringent than medical outlets currently
abide by.

A group of officials in Washington State, at the behest of the
legislature, submitted a set of proposals for integrating the state’s largely
unregulated and untaxed medical market with the commercial market,
which has authorized by the voters in 2012 and expected to be in operation
by early summer of 2014."” That group recommended the elimination of
the “collective garden” (i.c., retail outlet) system, with patients accessing
medical marijuana through the commercial stores.'® Under that proposal,
patients would have paid the same substantial excise taxes as non-medical
users, being spared only the sales tax."” How many people would bother to
obtain medical authorizations for that relatively minor benefit remains to
be seen, especially since the officials also proposed tightening the
recommendation process. (As it happened, the legislature adjourned
without passing the bill embodying those recommendations.)

In sum, “medical marijuana”—making cannabis available by medical
recommendation but without requiring sellers to meet pharmaceutical
standards—would seem to be an idea whose time has passed it by. If
patients do not need medical authorization to acquire cannabis, why bother
with what was always a kludge? It is to be hoped that pharmaceutical
manufacturers will continue to pursue the development of cannabinoid
remedies, even though, regrettably, the financial incentive for the
expensive clinical research requisite to pharmaceutical approval would
largely disappear with legalization for non-medical use. Alternatively, one
must hope that the commercial side of the market develops products with
known and reproducible composition, dosage, and means of administration
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that could allow health-care providers to make prescription-like
recommendations to patients they think might benefit from cannabinoids.
But the political and administrative attention that would be required to
create, set up, and run a medical marijuana system might pay larger
dividends in health and safety if invested instead in the difficult task of
creating, setting up, and running a well-controlled system of full
legalization.



